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About this module

Overview!

Inspections are “Inspections are the staple of public health enforcement,” notes Frank Grad
major public health i his Public Health Law Manual.? According to the National Profile of
;C;Vg;i ;‘r’ni‘y Local Health Departments, 72 percent of all local health departments report
implications. involvement in inspection activities.
Public health inspections involve intrusion into private premises and raise
the possibility of running afoul of the Fourth Amendment prohibition on
unreasonable governmental search and seizure.

M odule components
This module consists of the following components:

* Text and self-study exercises to be completed individually or discussed
with your learning community. These exercises are meant to help you
absorb what you have just read and immediately apply the concepts.

» A sdf-check review, found at the end of the text, will help you assess
your understanding of the material.

»  Group exercises to undertake with your learning community, found at
the end of the text.

Goals

The module will help you understand how the law defines a search and
under what circumstances a public health inspection constitutes a search.
Y ou will also understand what procedures must be followed prior to,
during, and after an inspection to assure compliance with Fourth
Amendment protections.

! Material for this chapter was adapted with permission from the U.S. Environmental Protection Agency’s
Basic Inspector Training Course Manual, Fundamentals of Environmental Compliance Inspections (July 1997).

2 Grad, p. 123.
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About this module

L earning objectives

At the end of this module, you should be able to:

1.

Distinguish how a health and safety inspection is different from a police
search.

| dentify the necessary circumstances for gaining lawful entry to afacility
for purposes of inspection.

Describe the four techniques for data collection and how to use them to
the full extent of your legal authority.

Describe how you and the facility official can benefit from an exit
interview following an inspection.

Before you begin...

Before you begin this module, you may want to gather the following
resources to help you understand how the general principles of law
discussed herein apply to your specific state program:

Copies of your state law and relevant regulations

Policies developed by your agency relating to inspections and
the handling of confidential information

A flow chart of your organization

You may also want to identify experienced inspectors or legal
experts within your agency who are willing to act as a resource for
you.



Introduction

I nspections must be
conducted properly
to ensure
enforcement.

Definition

Public health
inspections differ
from police
searches.

Health and safety inspections are central to the core assurance function of
public health agencies. Through inspections, public health agencies assure
their constituents that applicable standards are being met. The importance
of conducting inspections properly cannot be over-emphasized. Data
gathered during an inspection creates the foundation for a later enforcement
action. If the inspection is conducted improperly, or in violation of
statutory or constitutional authority, the case may be tossed out of court.
Thus, every inspection should be approached with an attitude that the
matter may go to court.

What constitutes an inspection?
Frank Grad defines an inspection as.

“avidgtation or survey to determine whether or not conditions
deleterious to health exist. [Unlike police searches,] inspections are
not conducted with the particular aim of uncovering evidence for
purposes of criminal prosecution.”?

But health and safety inspections can nevertheless involve levels of
intrusion into the privacy and autonomy of individuals similar to those of a
police search.

Under what authority do public health officers conduct inspections? And
why isit that public health officials do not have to follow the more stringent
procedural rules required by the U.S. Constitution of police officers
gathering evidence of acrime? The answer liesin the fact that the Supreme
Court has defined the legal rights surrounding safety and health inspections
somewhat differently than they have defined the legal rights surrounding
police searches.

3 Grad, p. 123.
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Introduction

The Fourth
Amendment
protects our
expectation of
privacy.

Police cannot
search without
probable cause.

Public health
inspections are
often random and
unannounced.

Congtitutionality of administrative inspections
The Fourth Amendment to the U.S. Constitution provides that:

“The right of the people to be secure in their persons, houses,
papers, and effects against unreasonable searches and seizures shall
not be violated, and no Warrants shall issue, but upon probable
cause, supported by oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.”

The Fourth Amendment protects the expectation of privacy, a notion which
is central to afree democracy. It isintended to prevent official harassment
and arbitrary or improper intrusion by government into the lives of its
citizens. Law enforcement officials cannot search a person or dwelling
arbitrarily, nor can they do so in adiscriminatory or unreasonable manner.
This means that the police may not conduct a search until they have first
persuaded a"neutral” third party, i.e., ajudge or magistrate, that thereisa
specific reason to suspect that a search of a particular place will disclose a
specified violation of the law. Thisis the "probable cause" warrant
requirement. (It should be noted that there are several established
exceptions to thisrule, such as searches incident to a lawful arrest or to
prevent loss of evidence, that allow certain warrantless searches.)

If building code and nursing home inspections were constitutionally equated
with police searches, and if the requirements of the Fourth Amendment
were applied to public health and safety asthey are in the criminal law
context, health and safety inspectors engaged in code enforcement would
need to go before a judge prior to each inspection. They would have to
describe the premises to be searched, the purpose of the search, and the
specific code violations likely to be discovered. Most important, the
enforcement officers would have to provide reasonable grounds for
suspecting that these specific violations would be uncovered. Such a
requirement would be incompatible with the type of routine, random,
unannounced inspections that have become basic to public health and safety
enforcement.
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Introduction

Need for health and
safety inspections
must be balanced
with Fourth
Amendment
requirements.

Warrants are easier
to obtain for public
health inspections
than for police

searches.

It ismore difficult
to obtain awarrant
to search private
homes than
businesses.

Over the years, the Supreme Court has had great difficulty in balancing the
"specia needs" of health and safety inspections, ranging from fire codes to
drunk driving restrictions, with the requirements of the Fourth Amendment.
In many ways this reflects a conflict between pragmatism and principle. On
the one hand, the Court has wanted to afford government wide latitude in
pursuing important health and safety goals. On the other hand, the Court
has not wanted to step onto a dippery slope of exceptions that might vitiate
the protections of the Fourth Amendment.

The Supreme Court has dealt with this problem in two ways:

» First, it has dispensed with the requirement of specific probable cause
for routine public health inspections.

Second, the Court has developed significantly less stringent administrative

warrant requirements to be used for such inspections.

Administrative warrant requirements for public health inspections are much
easier to satisfy than those established for police searches. I1n essence, a
public health officer need only establish that an inspection isto be
conducted pursuant to a pre-existing neutral administrative plan or scheme.
For example, a county health department inspects solid waste landfillson a
regularly scheduled basis. If alandfill owner refuses to grant an inspector
voluntary access to inspect the facility, the inspector must apply for an
administrative search warrant. In the application for a warrant, the
inspector would describe the inspection schedule for the county’s solid
waste landfills and attest that this inspection is one of those that has been
routinely scheduled as part of the county’ s general administrative plan for
enforcement of the solid waste landfill regulations [Camara v. Municipal
Court, 387 U.S. 523 (1967); Marshall v. Barlow's, Inc., 346 U.S. 307
(1978)].

Implicit in the balancing of principle with pragmatism, however, isthe
courts' recognition that citizens expect greater privacy within their homes
than within abusiness. Thus, the courts will require an agency to prove a
more compelling need before authorizing inspection of a private home than
will be required to obtain a warrant to search a business.

Health department inspection policies generally recognize this distinction.
For example, by law Texas county health officials have an implied right to
inspect commercial food establishments and may do so without first
obtaining awarrant. However, when investigating home-based food
operations, food inspectors must always obtain a warrant, or written
consent, prior to the inspection.
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Introduction

The distinction
between home and
businessis
recognized by state
and federal policies.

A business operates
by privilege; a
home has the right
to privacy.

Every search must
be authorized by
law.

The United States Food and Drug Administration reinforces this
distinction. Its Investigation Operations Manual states that when
inspecting business premises, a warrant is not necessary unless arefusal or
partia refusal is encountered or anticipated. In contrast, when the premises
to be inspected are also used for living quarters, inspectors must first obtain
awarrant for the inspection unless:

1. The owner or operator is fully agreeable and offers no resistance or
objection whatsoever, or

2. Theliving quarters are physically separated from the actual business
operation being inspected by means of doors or other building
construction which provides a distinct division of the premisesinto two
physical areas, one for living quarters and the other for business
operations, and the inspector does not enter the living area.

A commonly articulated rationale for drawing a distinction between a
residence and a businessis that the latter has been given the rights and
privileges of operating within a state’' s jurisdiction and therefore must
submit to the burden of inspection. In contrast, the right to be left donein
our own homes and private affairs, free from governmental intrusion, isa
fundamental right in our society, one that is implicitly recognized by the Bill
of Rights.

(Administrative warrant requirements will be discussed more fully below.)
I nspection authority

As Frank Grad explains, "No inspection or search may be conducted unless
it has been authorized by a valid statute. This means that the law
authorizing the inspection must be constitutional, that the search or
investigation must further a public interest advanced by the law, that the
person who conducts the search or investigation must have authority to do
S0, and that the search or inspection is limited to the enforcement of the law
that authorized it."*

In sum, you must thoroughly acquaint yourself with your state inspection
laws and follow the dictates of those laws when conducting inspections.

4 Grad, p. 132
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Introduction

The remainder of this module will focus on the three primary stages of an
inspection: the entry phase, the conducting of the inspection itself, and the
exit interview. Rules and recommendations pertaining to each of these
phases will be discussed to ensure that you carry out inspections properly
and lawfully.

Bringing it home...

What kinds of inspections does your agency carry out?

What are the specific statutes authorizing your agency to carry out
such inspections?



The entry phase

Advance notice

Unannounced
inspections are
better for catching
violations.

Announced
inspections assure
that personnel and

records are on site.

There are a number of issues to resolve prior to carrying out an inspection.
Should an inspection be announced or unannounced? Do you need consent
or awarrant? What constitutes consensual entry? How is an administrative
warrant obtained? When are warrantless searches permitted?

Whether or not to announce the ingpection

Agencies and departments may either require or prohibit advance notice as
part of their written or informal inspection protocols. Whether or not a
facility should be given advance notice of an inspection depends upon
several factors:

* Theauthorizing statute

» Badic practices and procedures of the agency

» Theneed to conduct a"surprise”" inspection as opposed to the desire to
have the inspected facility adequately prepared for the inspection

Certain statutes, such as the Occupational Safety and Health Act, makeit a
crime for an agency to give prior warning of a health and safety inspection.
Unannounced inspections are frequently preferred in order to assure that
evidence of violations will not be destroyed or that afacility is operating as
usual when inspected.

On the other hand, advanced notice is sometimes preferred to ensure,
among other things, that the most knowledgeable person is available during
the inspection, that records to be inspected are at the facility, or that a
given operation will be performed on the inspection date in question. If the
inspection site is far away, advanced notice may provide more time to
determine that consent has been given to conduct the inspection, thus
avoiding a wasted trip.



Module 5, | nspections

The entry phase

I nspections
generally require
consent or a search
warrant.

Inspections are a
condition of many
licenses.

Consent to inspect

Careful attention should be paid to gaining lawful entry to the place that is
the subject of the inspection. The United States Supreme Court has
determined that administrative inspections must be conducted pursuant to
an administrative search warrant unless consent has specifically been given
to conduct the search (or in certain other exceptional circumstances which
are described below).

Whether you need awarrant to inspect a licensed facility varies according
to the jurisdiction and the program you are administering. In the following
circumstances “consent” isimposed as a matter of law, with no obligation
to obtain a search warrant.

1. Authorized by state law or regulation

In some jurisdictions, state law or regulation provides that the licensee must
submit to reasonable inspections carried out during normal business hours
as a condition of obtaining alicense. For example, Arizona law provides
the following:

“ Upon a determination by the director that there is reasonable cause to
believe a health care institution is not adhering to the licensing
requirements established pursuant to this chapter, the director and any
duly designated employee or agent thereof, including county health
representatives and county or municipal fire inspectors, shall, consistent
with standard medical practices, have the right to enter upon and into
the premises of any hedlth care institution which is licensed, or required
to be licensed, pursuant to this chapter at any reasonable time for the
purpose of determining the state of compliance with the provisions of
this chapter, the rules of the department adopted pursuant thereto, and
local fire ordinances or rules. Any application for licensure under this
chapter shall congtitute permission for and complete acquiescence in any
such entry or inspection of the premises during the pendency of the
application and, if licensed, during the term of the license.”

[Arizona Revised Satute, A.R.S. 36-424.]

2. Expressed as a condition of the license

Similar language is frequently found in licenses or permitsissued by a state
or local hedlth authority.
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3. Implied consent by the courts
Eiﬂ'ﬁhegtegts With  Finally, in some jurisdictions the courts have found implied consent by the
significanceimply  licensee to submit to an inspection. Implied consent means the court
consent by seeking ~ determines as amatter of law that alicensee consents to an inspection,
alicense. even though such consent was not expressly granted. The courts will find
implied consent where circumstances indicate that consent is necessary to
carry out the functions of the administrative agency. As Grad notes, thisis
particularly true for licensed establishments with substantial public health
significance. The courts justify warrantless inspections on the theory that
“a person who accepts the benefits of alicense must also accept its
burdens...[for example] the inspection of regulated businesses for which a
licenseisrequired. Seeking a license implies an acceptance of the
conditions attached.”®

Warrantless When you conduct warrantless inspections of licensed facilities under one
Inspections must of the situations described above, you are nonetheless obligated to conduct
\S;tv'iltlhki’r? fﬁgﬁtﬁfm the inspection within the constraints imposed by the authorizing statute.
the law. Thus, the manner, scope, extent, and time of the inspection should not
exceed the limits contained in the laws or regulations authorizing agency

inspections.

In approaching an inspection you must therefore address the following
critical questions:

» Has consent been given to conduct the inspection?
» Did the person giving consent have authority to do so?
* Wasthe consent given voluntarily?

If each of these questions can be answered in the affirmative, the inspection
can proceed without an administrative search warrant or other court
authorization.

® Grad, pp 136-7

10
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The entry phase

Stop and think...

To understand the potential for confusion surrounding consent,
consider the following scenario: Eldridge Smith, an employee of
the Mesa County Health Department charged with inspecting food
establishments, has selected a 24-hour grocery store to inspect. At
11:00 pm one evening, under the pretext of wanting to make a
telephone call, he asks the night cashier for permission to enter the
store's private stock room. The clerk responds, "It's down the hall
and to the left."

Has consent been given to conduct an inspection?

Does the night cashier have the authority to consent to an
inspection?

Was “consent” given voluntarily?

AnNsSwers.

‘uonoadsul ue 03 JUBSU0I 01 AloyIne pey aAey pjNom

I9]9 ybiu ayy ‘Aiadoud payise ays JI UsAS ‘Jaylaym Jes|d 10u
S| 1l ‘JanoalolN 01 Bunuasuod are Asy) yeym Jo pawiiojul Ajny
3 1SNW ,S191UasU09,, ‘JUasuU0I Juelb 01 JapJo u| ‘uonodadsul
ue 10Npuod 0] JUasu0d pajuelb Jou sey 34912 Wbiu ay) Alres|Dd

11



Module 5, | nspections

The entry phase

Consent usually
must come from the
owner or tenant.

To obtain voluntary
consent, use polite
persuasion and
reasoning.

When consent is
refused, consider
options.

Keep detailed notes
of meetings.

Never threaten legal
action.

When entering any premises for inspection purposes, you should request to
see the person in charge and ask that person directly if he or she has
authority to grant permission to conduct an inspection. Consent generally
must come from the person whose interest in the protection of privacy is
the greatest. In the case of acommercial or business establishment, thisis
usually the proprietor. When inspecting a home, consent must be given by
the person who resides there—either the homeowner or the tenant if the
property is leased. The person giving consent need not do so expressly; a
failure to respond negatively to the question—properly asked—may allow the
inference that permission has been granted.

If the person in authority refuses consent to entry, it is usually useful to try
to persuade him or her to the contrary. A polite, informative conversation
about health agency authority, the purpose, nature, and extent of the
proposed inspection, and the reason the facility was selected for inspection,
may allay fears and gain consensual entry.

If consent is still refused it may be worth suggesting that the personin
authority consult with his or her legal counsel, who in turn may wish to
speak with legal counsel representing the health department.

If none of these attempts at obtaining voluntary consent is successful, you
should leave promptly and contact the appropriate supervisor for further
direction. Your supervisor may determine that further telephone contact
involving officials higher in the agency would be appropriate and useful. It
may be decided that it is not necessary to inspect this particular place or
that a search warrant should be obtained in order to gain entry. (Seethe
discussion on warrants below.)

Upon leaving any facility, you must promptly create a careful and detailed
record, noting whom you spoke with and what was said. This information
will be extremely helpful should it be determined that a warrant is
necessary.

Most important of all, however, nothing should be done or said to indicate
athreat of legal action or that a warrant will be obtained if entry is
denied. The courts have held that threatsto "take legal action” or "obtain a
search warrant” are coercive in nature and, as a result, any consent
following from there will not be considered voluntarily given.

12
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The entry phase

Entry protocols

The following entry protocols are strongly advised:

» Except where the purpose of the inspection would thereby be thwarted,
inspections should be conducted during normal business hours.

* You should arrive at the main door or gate of the facility and ask for
the person in charge.

* You should present your credentials, badge, or other official papersto
the person in charge.

* You should fully describe the purpose and nature of your business.

* Permission should then be asked to conduct the inspection.

Y our entry procedures should be thoroughly documented in your notesin
case it later becomes necessary to prove that entry was lawfully gained.

13
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Bringing it home...

Does your agency provide pre-inspection notice?

Does it do so routinely or only in certain cases?

What are the benefits and drawbacks of pre-inspection notice?

How does your agency determine which premises are to be
inspected?

Are administrative warrants routinely sought or is owner consent
relied upon?

What is the procedure for obtaining warrants?

See Group exercise 5.1 at the end of the module.

14
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The entry phase

Evidence that an
administrative
warrant is required

Y ou may haveto
testify that a
warrant is needed.

I nspections must
not be
discriminatory,
abusive or corrupt.

Administrative warrant requirements

If you have not gained voluntary consent to do a routine inspection of the
premises, an administrative search warrant must be obtained except in the
very narrowly defined circumstances described later in the section on
“Permissible warrantless searches.”

Y ou should be prepared to help your agency attorney demonstrate that:

* Theingpectionis part of alegitimate public health inspection program.

* The premisesto be inspected fall within the category or geographical
area covered by that inspection program.

* Entry has been refused.

Y ou will likely be called upon to testify to these facts, either at an in-court
hearing on the search warrant or by sworn written testimony, called an
affidavit, (See Appendix A - Complaint for Administrative Search Warrant,
Appendix B - the supporting Memorandum of Law, and Appendix C -
Order of Administrative Search Warrant.)

Some states have varied these basic requirements. For example, the
Cdlifornia Civil Procedures Code mandates that the application for a search
warrant must include either a supporting affidavit stating that consent has
been sought and refused or ajustification by the applicant of the failure to
seek consent [California Civil Procedures Code 81822,56, (West Supp
1988)].

In general, seeking a search warrant without first requesting the consent of
the owner and notifying him or her that the agency is applying for a search
warrant will usually require a greater demonstration of need or emergency
conditions than if consent has been sought and refused and the owner has
been given notice that a search warrant hearing is about to take place.

The main congtitutional concern laid down by the U.S. Supreme Court in
the area of public health inspections is that inspection authority not be used
in adiscriminatory, abusive, or corrupt manner. Aslong asyou can
demonstrate that a place was selected for inspection for rational, neutral
reasons as part of the agency’s routine inspection scheme and not to harass
the owners for personal or political reasons, then the inspection should
withstand constitutional scrutiny.

15
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The entry phase

Warrants usually
have time

limitations.

Time constraintsin
emergencies

An administrative warrant gives you judicial authority to enter specificaly
described locations and to perform specifically described inspection
functions. The warrant will be valid for alimited and specified period of
time, depending on the state. In North Carolina, for example, a warrant
must be served within twenty-four hours[N.C. Gen.Stat. 815-27.2(€)
(2983)], while in Cdliforniaawarrant is valid for fourteen days [California
Civil Procedures Code §81822.55 (West 1980)]. It isimportant that you
execute warrants (i.e., enter premises) and conduct inspectionsin strict
accordance with the terms of the authorizing warrant.

Bringing it home...
Does the statutory authority in your jurisdiction and/or the licenses

that are issued by your department require the licensee to
"consent” to warrantless inspections?

If so, what are the penalties for violating this provision?

Permissible warrantless sear ches

Under very limited circumstances, you may conduct a search even without
obtaining consent or a search warrant. These exceptions include:

* Emergency situations when there is insufficient time to obtain a
warrant. These include situations of imminent hazard as well as
occasions when a delay may result in destruction or loss of evidence of
a suspected violation.

16
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The entry phase

Pervasively
regulated industries

Businesses with
public health
significance

“ Open fields’ and
“plain view”
situations

Pervasively regulated industries, where health and safety inspections
have along, established history—such as meat packing plants, gun
shops, and liquor stores. The U.S. Supreme Court has determined that
these specifically designated industries have such an extensive history of
government oversight that “no reasonable expectation of privacy”
exists. [ See United Satesv. Bisnell, 406 U.S. 311, 316 (1972), and
Colonnade Catering Corp. v. United Sates, 397 U.S. 72, 74, 77
(1970).]

Certain licensed businesses, such as public health clinics, that have
substantial public health significance. The legal rationale for this
exception is that businesses that have benefitted from licensure must
also accept the burdens or conditions which attach to licensure. (See
Module 4, Licensing.) However, the extent of awarrantless inspection
is constrained by the statutory authority. Thus you may only search
areas of the facility that are subject to inspection and inspect those
books and records that the licensee is required by law to maintain.

“ Open fields’ or “plain view” situations, where observations made by
inspectors can be seen by anyone in a lawful position or place to make
such observations. It is relatively easy to establish an exception to the
warrant requirement under the "open fields" or "plain view" doctrine.
An example would be observations made in a commercial establishment
from areas that are normally open to the public, or observations of
someone' s back yard made from the public alley while peering over a
low-rise fence.

17
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The entry phase

Stop and think...

You are responding to a complaint of garbage and debris tossed in
a neighbor's back yard. If the back yard is enclosed by a twenty-
foot brick wall requiring the use of the fire department's hook and
ladder truck to see over the top, must you obtain a warrant to peer
over the wall?

What if the twenty-foot wall does not obstruct a neighbor's view of
the backyard, can you lawfully observe the back yard from the
neighbor's property without a warrant?

ANsSwers.
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See Group exercise 5.2 at the end of the module.
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Bringing it home...

In your agency, who determines whether an emergency situation
exists?

What, if any, procedures are established for making this kind of
determination?

Which, if any, industries within your jurisdictional authority are
considered to be "pervasively regulated industries”?

Even though it may not be required by law, the U.S. Environmental
Protection Agency requires its inspectors to obtain a warrant to
inspect "pervasively regulated industries.” Is this a good policy?
Why or why not?

What is the policy in your jurisdiction?
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Conducting the inspection

What limitations

apply to inspection
activities?

Legal rights must
be protected.

I nspections must be
reasonably

conducted.

When conducting an inspection, you must be absolutely clear about the
extent of your authority. Clarity of authority will help you make a difficult
decision when unexpected events transpire. For example, you should know
what to do if the owner of the property withdraws previously given consent
during the course of an inspection. Similarly, you should know what steps
to take in the event evidence of a criminal nature is discovered or if the
inspection reveals violations of other types of laws, such as labor laws or
tax code violations.

Extent of authority

Y ou may wonder:

*  Which parts of the facility may be inspected?

*  Whom may | interview?

*  Which documents may | take or require to be photocopied for me?

» If I aminspecting under one statutory program but notice a violation of
adifferent public health statute, may | collect evidence of this violation?

* Inshort, what limitations apply to my inspection activities?

The risk of conducting an improper inspection is that someone’s rights will
be abridged and information you have obtained during or as aresult of the
ingpection will not be able to be used as evidence to support an
enforcement action. It is, therefore, very important that you follow
appropriate legal steps when conducting an inspection.

The Fourth Amendment prohibition against "unreasonable searches and
seizures’ has been interpreted to mean that administrative searches such as
public health inspections must be "reasonably” conducted; i.e., conducted
during normal business hours and limited in scope and duration to that
which is reasonably necessary to carry out the regulatory program.
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Module 5, | nspections Conducting the inspection

Be familiar with The specific statute that authorizes the inspection also defines the nature

statutory authority  gnd extent of your authority, including which areas may be inspected and

prior to Inspection. ek records may be examined. For example, because a greater
expectation of privacy generally surrounds employee personnel records
than other business documents, you should determine prior to the
inspection whether you have legal authority to inspect and/or a need to
photocopy such records.® 'Y ou should become thoroughly acquainted with
the provisions of the statute you are enforcing and should carry relevant
portions of these statutes, codes, or regulations with you during an
inspection.

There may be limits ~ Occasionally, permission to inspect will be granted in a limited manner. For

or congtraints example, constraints may be placed on your movement or permission may

attached to consent. e \yjthdrawn midway through an inspection. What should you do if faced
with arefusal to allow the taking of photographs, inspection of certain
areas, or communication with certain employees? What should you do if
permission to inspect is made dependent on your waiving liability in the
event of injury on the premises?

Some limitations Virtually any effort to curtail the full extent of statutory inspection

constitute denial of  authority or to impose additional requirements, such as signing a waiver or

entry. leaving a copy of your inspection notes, can be construed as a denial of
entry. Should an inspection continue in such alimited fashion or should
you seek an administrative search warrant? It is very much a judgment call.
The answer will depend on

* Theimportance of the inspection

*  Whether inspection goals can be achieved notwithstanding the
conditions imposed

» Concerns regarding setting a bad precedent

»  Other departmenta concerns

If permission is withdrawn during an inspection, you should follow the
procedures described in the previous section for dealing with a
straightforward denial of access. Any notes that were made, observations
recorded, samples collected, or photographs taken up to the point when
permission was withdrawn remain validly collected evidentiary material.

® Two closely related legal issues concern the confidentiality of and limitations on the further disclosure of
records obtained during an inspection. For example, in many statesit is a crime to disclose personnel recordsto
third parties unless authorized by statute or subpoena. Y ou should familiarize yourself with the rules relating to
confidentiality and disclosure of records to third parties discussed in Module 2, Data Collection and Surveillance.
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Module 5, | nspections

Conducting the inspection

Records, interviews,
samples, and
observation must be
documented.

Give areceipt for
samples taken and
split them if

required.

Data collection

Data collection is the heart of an inspection. Everything that you see, hear,
smell, or touch is data that can be used to assess and confirm the
compliance status of afacility. There are four basic data collection
techniques: records inspection, interviews, physical sampling, and
observation. Observation includes illustrations and photographs.

Y ou should use a variety of methods to document a possible violation. For
example, if a hazardous cleaning agent is improperly stored in close
proximity to afood preparation area, you should carefully note the
observation in your field notes and photograph the scene: including one
picture providing an overview of the incident and another photograph taken
close-up showing the label on the cleaning agent. Y ou might also consider
taking a sample of the cleaning agent to further corroborate the violation.

Unless datais carefully documented, its evidentiary valueis limited. Y our
notes or report must contain an accurate and inclusive accounting and
documentation of all inspection activities. All records, illustrations,
photographs, samples, interviews, and other collected evidence should be
documented as to date, location, purpose, and name of inspector.
Thorough documentation is important since this information may be used
years later in court.

Samples obtained during an inspection must be collected pursuant to statute
and agency protocol and a receipt should be provided before exiting the
facility. Under some state statutes, you may also be required to split
samples with the facility. This gives the owner the opportunity to run a
parallel analysis of the material.

When obtaining samples, you must also adhere to chain—of—custody

protocols. Chain-of-custody is discussed in detail in Module 6,
Enforcement.

22



Module 5, | nspections

Conducting the inspection

Keep confidential
information

separate.

Make sure photos
are useful.

Take multiple shots
from different
perspectives.

Y our notes should contain the following entries:

* General information about the inspected premises

» A description of the entry process

» Identification numbers for all samples, photos, records, and other data

» A description of sampling procedures (including any deviation from
standard operating procedures)

* Interview notes (including full identification of all persons interviewed
and others present during the conversation)

» Observations of general conditions and facility practices

e Unusual conditions or problems

Confidential information should not appear in your notes or report. When
confidential information is collected, it should be maintained in a separate
location according to your agency’s confidentiality procedures. Separating
confidential information from the rest of your records is important because
inspection notes and reports are often “ public documents” accessible
through Freedom of Information requests.

Photographs and physical evidence of aviolation are often critical to an
enforcement action. Photographs especially often make or break a case.
Experienced public health officers recommend the use of a Polaroid camera
because you can see instantaneously whether the photograph is useful. If
you must wait for film to be developed, you run the risk of being denied re-
entry to re-photograph the violation.

Multiple shots of the site should be taken. A sequential series of picturesis
often extremely useful in documenting an investigation. For example, you
should photograph an overview of the facility by taking one picture as you
enter the scene, another as you move closer to the areain question, and a
third close-up shot of the offending object. Photos should also be shot
from multiple angles.
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Module 5, | nspections Conducting the inspection

Bringing it home...

Under the statutes and rules applicable to your inspection program,
what locations may be inspected?

What records and books may be inspected?

What samples may be collected?

Which employees may be interviewed?

Does your authorizing statute require inspectors to give receipts
and/or split samples?
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Module 5, | nspections

Conducting the inspection

Public health
inspectors should
refer criminal
violations to the

appropriate agency.

Fourth and Fifth
Amendments apply
to possible criminal
violations.

Constitutional
protections take
effect once criminal
violations are

suspected.

Suspicion of criminal activity

If during the course of an inspection you notice a violation of laws or
regulations not under public health authority or you obtain evidence of
criminal activity, do you have authority to expand the inspection?
Generally speaking, inspection authority is limited to carrying out the
specific provisions of the statute that authorizes the inspection. Where a
statute prescribes the areas which may be subject to inspection (for
example, food preparation areas), the statute may not normally be used to
inspect other areas of a building. However, if you detect violations that fall
under the jurisdiction of another local, state, or federal agency during a
properly conducted inspection, you should record your observations and
refer the matter to the other agency. Such observations may be used as
evidence in later proceedings by the other agency.

The legal rules controlling the gathering of evidence of suspected criminal
activity require further elaboration. As aready explained, the Fourth
Amendment prohibits police "searches and seizures' unless conducted
pursuant to awarrant that has been issued based upon "probable cause” to
believe that a crime has occurred or is occurring. In addition, the Fifth
Amendment protects persons against coerced self-incrimination.

If you collect or observe enough information to have probable cause to
believe that a crime has occurred or is occurring, then constitutional
protections take effect and from that time forward any information you
obtain or evidence you collect may not be used in a criminal prosecution
unless the suspect's constitutional rights have been properly protected. At
exactly what point you have the requisite belief that a crime has occurred or
isoccurring is clearly a subjective determination. But once that point is
reached, any additional information you collect and any statements made
may not be used in a criminal proceeding. Nor may such informa